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Elwood, still new to representing the state, gingerly tapped on senior
prosecutor Earl's office door.

“You need to go to court for me on a child molestation case,” said Elwood,
almost in a whisper.

“Sure, what day?” responded Earl, pondering the bush in Elwood’s voice.
“Like, five minutes ago,” Elwood muttered.

“What is it this time?” speculated Earl, reflecting on the often tempestu-
ous relationship between Elwood and the local bench.

Elwood straightened his back to justify himself, “I filed a pre-trial motion
to exclude any questions about the victim’s specific acts of lying. I argued
that because none of our witnesses had ever been convicted of a crime of
dishonesty, it was off limits.”

“Did the defense make an argument?” Earl was now wondering about
how the situation had deteriorated.

Elwood panted, “Ibey didn’t have to. As soon as I stood up to support
my motion, Judge Barnstable got enraged and started yelling something
about the government parading a bunch of known liars through bhis
courtroom and the defense having to sit back and take it ‘on account of
some technicality.”

“Anything else?” Earl’s elevated concern began to show in his voice.
“Well, the judge kept shouting, ‘Is that what you are telling me?” and
Is that what they call justice nowadays?” over and over,” Elwood’s

frustration was becoming evident.

“How did you respond?” inquired Earl, now sensing why the situation
had worsened.

“I guess I pushed it too far when I told the judge that this is not what I
have to say, but that’s what the courts that control you bave say,” Elwood

was clearly out of sorts.

Earls eyes widened, “What did that generate?”
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Elwood still seemed stupefied, “Judge Barnstable screamed “Where do
you think you are, Russia?} shrieked that I bad turned the last one of
his screws for the day and ordered me to get another prosecutor to finish
the bearing”

“Did be really say all that?” Earl turned as be beaded to court.

Elwood looked out the window and confided, “Actually, I think be
pronounced it Rush-ER”

Introduction

A legendary figure in Classical Greece was the spry philosopher and
cynic, Diogenes. Denying himself many of the pleasures of life, he
resided in a large clay cylindrical vessel. This place where he reflected
has been referred to as “Diogenes’ Barrel.”

When a Georgia trial witness has previously been convicted a crime
involving dishonesty, divining the outlines of witness impeach-
ment procedure is not an intellectually daunting endeavor. But what
about lying that did not result in a conviction? How does counsel go
about introducing a dishonest reputation? Are there special rules for
sex crimes?

As this article will demonstrate, Georgia case law in this area is com-
plex, convoluted and, at times, often displays antagonistic Georgia
decisions. Fully comprehending the precedent might require coun-
sel to spend some concerted contemplative time in a reproduction of
Diogenes’ ceramic abode.

Georgia Impeachment Law: Generally

By and large, Georgia forbids “specific act impeachment” of a witness
in a criminal case.)! O.C.G.A. § 24-2-2 makes this plain.? Consistent
with this code section, multiple decisions hold that previous acts of
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misconduct are out-of-bounds to impeach a witness unless those acts
resulted in a criminal conviction.?

Guidelines for prior bad act impeachment were clarified in 2005,
when Governor Perdue signed into law O.C.G.A. § 24-9-84.1. This
measure restricts cross-examination to felonies and crimes involv-
ing dishonesty or false statement.* The 2005 statute, which bears a
striking resemblance to Federal Rule of Evidence 609, supplanted the
previous Georgia practice that allowed impeachment via convictions
for “crimes of moral turpitude.”

Among the other refinements ushered in by this statutory change
were general time parameters for introduction of the impeaching prior
convictions. A 10-year rule was imposed. A trial court is allowed
some discretion in broadening this ten year boundary.” Eliminated is
the former requirement that a criminal defendant “put his character at
issue” prior to his being so impeached.®

Character for Untruthfulness

O.C.G.A. § 24-9-84 marks another area of permissible impeachment.
It provides for impeaching on the basis of “bad character in the form
of reputation.” This provision, which was rewritten in 2005, restricts
the impeaching evidence to general character for truthfulness or
untruthfulness. Specific instances of misconduct are not allowed on
direct examination. Neither are individual opinions, except upon cross-
examination in order to test the extent of the witness knowledge. In
order to introduce this reputation evidence, a three part foundation is
employed: (a) is the general character of the witness known?; (b) what
the character is; and (c) can the witness be believed under his oath?’

The primary differences between the new enactment and its
predecessor appear to be that the current law expressly restricts
inquiries to reputation for truthfulness and untruthfulness. General
moral character is deemed to be irrelevant, in favor of the truthfulness
or untruthfulness standard. In addition, the current statute mandates
that a criminal defendant testify and offer evidence of his truthful
character before countervailing evidence is admitted."

Although broader in scope, the statutes that preceded O.C.G.A. § 24-
9-84 prescribed “a specific progression of questions to be asked when
inquiring into the general reputation of a witness for impeachment
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purposes.™!  Unless those questions were asked, evidence and jury

instructions as to “bad general character” were not allowed.*

The proscription against impeachment via particular incidents
applies no matter what the acts were or by whom they were engaged.
An instructive opinion is Gilbert v. State. The Gilbert case involved
allegations of a classic form of prior specific acts of dishonesty on the
part of state witnesses. The defendant in Gilbert sought a new trial in
order to be allowed to attack the witnesses, who were police officers,
claiming that they were suspended for unauthorized receipt of
satellite services. In denying the use to this evidence, Georgia Court
of Appeals judges Johnson, Eldridge and Mikell found comfort in the
oft-used rule that “specific instances of misconduct cannot be used to
impeach a witness’ credibility unless the misconduct has resulted in
a criminal conviction.” The court pounded home the fundamental

point: “[A]bsent criminal convictions, the purported evidence
of mere suspensions from work would not even be admissible
for impeachment purposes.” The defendant’s request for relief was
based upon the alleged dishonest misconduct by state’s witnesses.
Since such misconduct could not legally form the basis for an
impeachment attack, relief was denied. The Georgia Court of
Appeals also found fault with the quality of defendant’s efforts to
show the misconduct as a matter of fact: “[S]he has not pointed to
an affidavit or cited any other evidence proving that her allegation
about the witnesses is true” The court goes on to “assume for
the sake of argument that the allegation is true,” and denies the
proposed impeachment.”

Have the 2005 statutory enactments altered procedural methods
here? The answer appears to be,"No.” While narrowing the character
trait which may be asked about, the progression of character proof
questions is retained in the statute. The Georgia Supreme Court has
confirmed the procedure in recent case law.

In Riggins v. State, the court considered the application of O.C.G.A.
§ 24-9-84.1. The school records of a state’s witness suggested that
this prosecution witness might lie or falsify in order to divert blame
from himself and onto others. The Riggins court noted that the proper
method for introducing impeachment evidence would involve: (1)
questioning the impeaching witness about his or her knowledge of
the character of the state’s witness; (2) have the witness explain what
that character is; and (3) whether, from that character, the impeaching
Absent a

criminal conviction, evidence pertaining to the witnesss reputation

witness would believe the state’s witness on his oath.!*

for truthfulness would represent the only statutorily viable method to
impeach a witness concerning his dishonesty in Georgia.”®

Accordingly, Georgia law distinguishes between specific acts of
dishonesty which have (admissible) and those which have not
(inadmissible) been reduced to a conviction. On the other hand, a
witnesses’ reputation for dishonesty can be used, providing that the
proper steps are followed. As will be shown, however, the line of
demarcation has become blurred by subsequent case law.

The Smith Exception — Lies Versus Lies About Sex?

Both as a matter of history and modernly, Georgia law has firmly
rejected the doctrine of impeachment by individual acts of dishonesty
in the witness’ past. However, in 1989 the Georgia Supreme Court
developed a narrow exception.

In Smith v. State, the court ruled that victims in sex crime cases can
be impeached concerning prior false allegations of sexual abuse. The
court ruled that “evidence of prior false accusations is admissible to
attack the credibility of the prosecutrix and as substantive evidence
tending to prove that the instant offense did not occur.*

What about the “rape-shield law?"” Smith distinguished between
evidence of prior sexual activity on the part of a victim and previous
false allegations of sexual abuse. Based upon this distinction, the Smith
court determined that Georgia’s rape-shield law would not bar the
admission of victim’s prior false allegation of sexual misconduct.®



Would O.C.G.A. § 24-9-84, or its predecessor at the time, preclude
admission? False allegations are “prior bad acts.” So doesn't Georgia
statutory law bar this evidence?

The Smith court took this issue on squarely, referencing both the
Georgia statute on relevancy as well as the law on reputation
impeachment. After surveying cases from other states, the court in
Smith opined that, in this context, a defendant’s constitutional rights
“regarding evidence that the prosecutrix in a sex-offense case has
made prior false accusations against men other than the defendant”
are paramount. When constitutional guarantees are in a play, “the
evidentiary rule preventing evidence of specific acts of untruthfulness
must yield to the defendant’s right of confrontation and right to
present a full defense.”

Prior to admitting the evidence, however, Smith directs that trial
courts are to make a threshold determination outside the presence
of the jury that a reasonable probability of falsity exists, as to the
prior allegation. This standard is in place to “protect the prosecutrix
from unfounded allegations that she has made similar allegations in
the past.?

Defendants have the burden to come forward with evidence of a prior

21 The trial court’s determi-

false allegation of sexual misconduct.
nation as to whether the burden has been met follows an abuse of
discretion standard.”® An accused’s allegation of prior falsity that is
unsupported by other evidence is insufficient to meet the required
standard.” A history of recantation by a victim can form the basis
for admission of a prior false allegation of sexual misconduct.** So, if
a current rape victim made a prior accusation against someone, then

recanted, the circumstance assists the defendant in the current case.

Smith in Context

Examining Georgia appellate decisions since Smith shows little to
indicate an intent to expand the case beyond its terms. For example,
in Postell v. State, the Georgia Supreme Court ruled that, pursuant
to Smith, a prior false allegation must be directed at some specific
individual in order to be admissible.?”

Noting that instances of specific misconduct may not be used to
impeach a witness absent a criminal conviction, the court in Johns v.
State held that lying by a victim in an aggravated child molestation
case was properly excluded.” Similarly, the wife of a child molestation
defendant was appropriately banned from disclosing the victim’s prior
alleged acts of lying and stealing in Frazier v. State.”’ Sex crime victims
may not be cross-examined with other acts of dishonesty, such as
stealing, according to Duncan v. State.*s

Even where evidence of lying by a victim is introduced, absent proper
qualification, it will not be considered for impeachment purposes. For
example, although the state withdrew its objection to evidence that
a victim in a child molestation case “makes up stories when he gets
into trouble,” where there was no testimony on the child’s reputation
for untruthfulness or whether the witness would believe the child
under oath, Callahan v. State affirmed the refusal to charge the jury on
impeachment by bad character evidence.””

In addition, courts have declined to broaden Smith beyond claims of
a sexual nature. The target of Smith is past sexual fantasizing or lying
by a rape victim or a child molestation victim. Long v. State concerned
prior false allegations of physical abuse, which allegations had been
made by the child victim. The child allegedly had lied previously about
a physical confrontation. The issue was whether this history would be
admissible in a child molestation trial. Specifically, the child in Long
had purportedly fabricated attempts by others to strike her in the face
with a belt. The Long court cited Smith but refused to apply it in order
to allow impeachment in these circumstances.”

Another decision helps to illustrate the point. Without men-
tioning Smith, the Court of Appeals precluded prior false allega-
tions of physical abuse by the victim in a terroristic threats and
battery prosecution. In Shellnut v. State, the court demonstrated
its unequivocal resistance to admission of this testimony: “The
false accusation about another person on an unrelated incident
is not relevant.”*!

The Goldstein Paradox

In Goldstein v. State the Court of Appeals reversed a child molestation
This

determination, in major part, resulted from defense counsel’s failure to

conviction on the basis of ineffective assistance of counsel.

cross-examine a witness about prior individual instances of misconduct,
namely, false allegations of sexual abuse. The prior false allegations
described in Goldstein, however, were not made by the victim. Instead,
they were made by the victim’s mother, who was the first to hear of the
child’s complaint and reported the molestation claim to the police. **

"The conviction in Goldstein was reversed for defense counsel’s failure to
investigate, present and (most importantly) cross-examine the mother
with the evidence of her previous and unrelated false allegations of
sexual abuse. When the mother testified for the state, defense counsel,
according to Goldstein, should have attacked her with individual
instances in the past when she lied. Some of these allegations
concerned occurrences while the mother was a child herself and would
have happened before the seven-year-old victim in Goldstein was even
conceived. Others emanated from more recent conversations where
the mother repeated accusations she had made as a child.*

Given the plain language of Smith, the cases set forth in the preceding
section of this article and the operative statutory law, the Goldstein
court’s determination that this sort of impeaching material would
be admissible at all, much less the subject of an ineffective assistance
of counsel claim, might be surprising to the reader. Accordingly, an
exploration into the rationale behind Goldstein is appropriate.

Goldstein’s break from the time-honored Georgia pattern which
excludes impeachment by prior specific acts may reflect the desire
of some judges to broadly expand impeachment opportunities. A
harbinger of this may have been visible in a special concurrence in a
1998 decision, Wand v. State. **

In Wand, the court disallowed the cross-examination of the victim’s
mother in a child molestation case. Relying upon Smith, the Court
of Appeals applied traditional law to hold that “the common law rule



of relevancy generally applies to show false allegations of the victim,
not the victim’s mother” The Wand court went on to even more
cleatly define its position that impeachment of a victim's mother is
not allowed by either the common law or Smith: “Showing the victim
made previous false allegations is directly relevant to the question
of defendant’s guilt; showing the victims mother reported those
allegations does not affect the victim’s credibility. The relevance of the

mother’s reporting is marginal.”*®

The controlling language of Wand, then, would appear to be at odds
with Goldstein. However, one of the special concurrences in Wand
speculates as to whether Smith “should be cited as authority for a‘black
letter’ rule that only the victim’s false allegations may be admissible.”
With this interpretation in mind, the special concurrence indicates
that it would broaden the scope of allowable impeachment.*®  Sig-
nificantly, the Wand special concurrence does not point to any Georgia
Supreme Court opinion for its view that Smith is not “expressly limited”
in its application. Also of interest is that while the special concurrence
expresses misgivings as to whether the application of Smith should be
narrow and limited, it strictly adheres to Smiths methodology. The
special concurrence holds fast to the requirement that a proffer which
shows that prior allegations were false is “essential to our consideration

of the issue.”’

The seed planted by the special concurrence in Wand germinated. In
the Interest of M.G. focused closely on that language. In doing so, it
determines that the credibility of the reporting witness, a grandfather
of the victim in a child molestation case, could be attacked with evidence
that he had previously made a false allegation of child molestation at
another time and involving another child. On Confrontation Clause
grounds, the M.G. court ruled that this mode of impeachment
is admissible because he “was the first to question the victim and
report the molestation.”*® M.G. was referenced authoritatively by the
Goldstein court.>

Mothers, grandfathers and others who report potential sexual abuse
of minors when those minors are in their care are sometimes called
“outcry witnesses.”*® What seems to be critical to the impeachment of
an outcry/reporting witness is that a prior false allegation of sexual
misconduct was made by such a witness and that this witness reports
the current allegation to law enforcement. The witness on the stand
can then be cross-examined about his or her own eatlier false report. In
both Goldstein and M.G., these seem to have been the deciding factors.

However, uncertainty is injected into the picture by Lane v. State. In
Lane, prohibiting the defense from inquiring of a witness as to whether
the victim’s mother had falsely accused that witness of child molestation
in the past was proper. Central to the determination in Lane was the
fact that the prohibited impeachment attacked the victim’s mother. The
Lane decision cites Smith and emphasizes that victims may be attacked,
and not other parties.*!

Goldstein Redux

Interpreting Goldstein in light of the body of case law surrounding
these issues presents a quagmire. The special concurrence in Wand

ponders whether Smith represents “black letter law.” Like its progeny,
M.G. and Goldstein, though, the special concurrence in Wand contains
no citation to a Georgia Supreme Court opinion in support of this
contention. This is particularly remarkable when, in the Postell decision
which predated those cases, the Georgia Supreme Court gave Smith a
restrictive reading, albeit in a different context.

The Goldstein decision appears to sidestep the holding in Wand.
Had that been followed, rather than the reasoning of the special
concutrrence, the result in Goldstein would surely have been different.*?

Adding to the confusion is the reluctance of courts over the years to
expand Smith. In light of that, one wonders about the expansions
advanced in Goldstein and a few other cases. When we compare cases
like Jobns and Frazier, former lying by a witness was inadmissible, even
in sex crimes cases. Long drew a line of distinction between a child’s
false allegations of physical versus sexual abuse. This is not to mention
Shellnut's strongly stated resistance to proof of prior false allegations
made by a witness as a form of witness impeachment.

Effect On Ineffective — Call Josepb Heller*

On an ineffective assistance of counsel claim, the general test evaluates
whetherareasonablelawyer could have performedin the same manneras
defense counsel acted at trial.* Importantly, counsel cannot be found in-
effectiveforfailingtoanticipatechangesinthelaw.*” When examiningthe
web of cases pertaining to the impeachmentissue in Goldstein, the“Catch
22" in which both defense counsel and the trial court found themselves

becomes evident. 4

Strict adherence to Smith, the precedent of Georgia's highest court,
would preclude the impeachment of the Goldstein mother on unrelated
allegations that were primarily made by her before the Goldstein victim
was born. The same result would seem to come from Wand, which
strictly applied Smith. Although one may be able to discern author-
ity to impeach in a few judicial indications, decisions such as Gilbert,
Jobns, Long, Frazier, Callahan, Lane and Shellnut, on the other hand,
would steer back towards disallowing the evidence altogether. That is
certainly in accord with the plain language of O.C.G.A. § 24-2-2 and
0O.C.G.A. § 24-9-84.

So, when the precedent is so disorientated, what is counsel for either
side or the bench to do? What is admissible? What is objectionable?
The issues appear to be irreconcilable under the current state of the
law in this area.

0 compoun is analytical enigma even further are the numerous
T d th lytical enig furth th
professional codes and directives that admonish trial counsel to refrain
rom asking questions or making objections in contravention o e
fi king quest king object t t f th
law.*” How can those principles be adhered to where the appellate
decisions diverge in this fashion?

Ethics and the Constitution

In an important respect, the Goldstein opinion makes a significant
point. It marshals a disturbing number of false allegations made in



the past by the mother of the young gitl. The opinion then draws the
conclusion that the “mother’s prior and persistent claims of [her own)
molestation could surely be expected to affect the victim's own attitude,

behavior, and outlook.’*®

Perhaps it could be argued that this supposition is sound psychology.
To an advocate for change, it could militate in the direction of amend-
ing the rules. One might even advance the proposition that Goldstein
dictates the broad allowance of impeachment of mothers in future
abuse cases involving young gitls.

None of that, however, is the bottom line issue in Goldstein. What
is centrally at issue is whether defense counsel was deficient in not
carrying out the credibility attack in this specific case and in this specific
manner. When he refrained from doing so, many observers would see
his conduct as consistent with established Georgia legal patterns. They
would also view his approach as ethically sound.

Assuming the posture of the law to be one which bars impeachment
by use of individual prior acts of falsity (a point made over and over in
numerous Georgia cases), defense counsel’s conduct in Goldstein appears
understandable. A provision of the American College of Trial Lawyers
Code of Trial Conduct prevents a lawyer from attempting to get before
the jury evidence which is improper.* The annotations to this provi-
sion make clear that it tracks Model Code EC 7-25." The model code
provision tells us that a lawyer “should not by subterfuge put before a
jury matters which it cannot properly consider.” Embracing material
in a leading question loaded with accusations of past dishonesty would
seem to be ethically questionable. It amounts to placing before the jury
“matters which it the jury] cannot properly consider.” To conclude, ask-
ing on cross about a witness' past specific acts of dishonesty, save for the
exceptions carved out for examination of rape and child molestation
victims, would seem to raise serious ethical questions.

Furthermore, Georgia Rule of Professional Conduct 3.3(a) (1) requires
counsel to divulge any controlling legal authority directly adverse to
the position of the client.® This rule would appear to have required
counsel in Goldstein to disclose Smith prior to embarking upon any
impeachment of the victim's mother. If the Goldstein trial court fol-
lowed the language of the Georgia Supreme Court in Smith, reading
that case as did two of the three Court of Appeals judges in Wand, it
is difficult to envision a different result. This, again, would have been
even more likely if the battery of Georgia case law precluding prior
bad act impeachment had been considered persuasively. Trial counsel
in Goldstein, then, by not impeaching the mother, would seem to have
acted consistently with the overriding Georgia law on the issue and in
accord with numerous professional and ethical codes.

Do constitutional considerations dictate otherwise? Certainly de-
fendants are entitled to effectively cross-examine and to present evi-
dence. But this does not mean that every conceivable form of witness

>3 States are permitted to

impeachment must be allowed by a state.
fashion their own evidentiary rules. ** Some follow the broad federal
pattern embraced in Federal Evidence Rule 608(b), and liberally allow
impeachment by prior bad acts of dishonesty. At the other end of the

spectrum are jurisdictions like Georgia which exclude such evidence

almost in its entirety.”® This school of reasoning deems the evidence
worth the court’s time only if there is highly reliable proof of the act’s
commission, namely, a conviction. At no point in its history has the
United States Supreme Court ruled, as a constitutional mandate, that

all legal systems must follow Federal Evidence Rule 608(b).>

Conclusions and Reaching for a Lamp

Georgia statutes preclude impeaching a witness with specific acts of
misconduct, absenta conviction. Thatincludes prior lying, The Georgia
Supreme Court agrees, unless it is a sex crime case and the previous
lying was by the victim and about sexual misconduct. The Court of
Appeals agrees, sometimes, but adds, sometimes, that outcry witnesses
in sex crimes cases can be impeached about unrelated false allegations
of sexual misconduct of their own. That is, of course, providing the
outcry witness reported the incident at bar to authorities.

Examining the perplexing permutations facing Georgia trial counsel
might cause one to react with the sort fatalistic resignation once uttered
by U.S. Supreme Court Justice Robert Houghwout Jackson: “I give up.
Now I realize fully what Mark Twain meant when he said, “The more

ou explain it, the more I don't understand it.” >’
y

At the time of this writing, Goldstein is pending certiorari in the Geot-
gia Supreme Court. By granting the petition and hearing the case, the
Georgia Supreme Court could, once and for all, resolve the issue of
whether Smith was or was not intended as “black letter law.” It could
also resolve the apparent conflict between Wand and Goldstein. Finally,
such consideration might be timely in view of the 2005 reworking of
OCGA 24-9-84. Importantly, the statute continues to retain hostility
to prior specific act impeachment.

Goldsteinis partof ashort progression of cases (including M.G.) that seem
to represent a departure from the history of Georgia law. Constitutional
principles do not clearly call for the deviation. For this reason, these
decisions would appear to fall within at least one constitutional scholar’s

ideologically neutral definition of “judicial activism.”®

Social policy also supports the sort of reexamination urged here.
Commentators have criticized drawing a distinction for impeachment
purposes between false allegations of sexual misconduct (admissible)
and prior false allegations of other criminal conduct (inadmissible).”
Courts of other jurisdictions have explored whether prior false
allegations of sexual assault are of any relevance at all and, therefore,
seem to fall outside the protection of the Confrontation Clause.® Some
have determined that the Confrontation Clause does not mandate this
mode of impeachment and that constitutional analysis supports the
exclusion of prior false allegation evidence in sex offense cases.”*

Diogenes is said to have paced throughout the city of Athens in broad
daylight, displaying a lit torch or lantern. He held this “lamp” before
citizen after citizen, in an effort to illuminate their characters, or, as he
put it, “looking for an honest man.”

When it comes to exploring the character of witnesses through the
Georgia impeachment rules, darkness often abounds. The authors



hope that this article will not only shed some light on existing prec-
edent but will inspire, as Diogenes did, some reflection by those who
might be able to effect reforms.*
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